DATED___________________________________________________________201[4]
EDEN DISTRICT COUNCIL

    -and-
[ENTER NAMES]
-and-

[MORTGAGEE]
​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​

AGREEMENT
Pursuant to Section 106 of the Town and Country Planning Act 1990

Relating to Land at [ENTER DETAILS]
P.G. Foote BA (Hons.) Solicitor

Director of Corporate and Legal Services

Eden District Council

The Town Hall

Penrith

Cumbria

CA11 7QF
Ref: CP/[ENTER DETAILS]
	THIS AGREEMENT is made on the                     day of                                                                          201[4]
BETWEEN 

	
	

	(1) 
	EDEN DISTRICT COUNCIL of Town Hall, Penrith, Cumbria, CA11 7QF 
(“the Council”)


	AND
	

	(2)


	[ENTER NAMES] of [ENTER ADDRESS] (“the Owner”)                            

	AND
	

	(3)
	[ENTER MORTGAGEE NAME] (Co. Registered No. [ENTER NUMBER]) whose registered office is at [ENTER ADDRESS] (“the Mortgagee”)


INTRODUCTION

1 The Council is the local planning authority for the purposes of the Act for the area in which the Property is situated and is the local planning authority by which the planning obligations herein contained are enforceable.

2 The Owner is the freehold owner of the Property.

3 The Owner has submitted the Application to the Council and the parties have agreed to enter into this Deed in order to secure the planning obligations contained in this Deed.
4 The Mortgagee is the proprietor of the Legal Charge over the Property and has consented to the terms of this Deed as appear below.
5 The Council is minded to grant the Planning Permission subject to the prior completion of this Deed without which the Planning Permission will not be granted.
NOW THIS DEED WITNESSES AS FOLLOWS:

OPERATIVE PART
1
DEFINITIONS

For the purposes of this Deed the following expressions shall have the following meanings:
	
	


“Act”
the Town and Country Planning Act 1990 (as amended)
“Application”
the application for full planning permission dated [ENTER DATE] and given reference number [ENTER NUMBER]
“Commenced”
the date on which any material operation (as defined in Section 56(4) of the Act) forming part of the Development begins to be carried out other than (for the purposes of this Deed and for no other purpose) operations consisting of site clearance, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of any contamination or other adverse ground conditions, diversion and laying of services, erection of any temporary means of enclosure, the temporary display of site notices or advertisements and “Commence Development” shall be construed accordingly.

“Development”
the development of the Property involving the construction of [ENTER DETAILS] as set out in the Application
“Dwelling”
a dwelling or dwellings to be constructed pursuant to the Planning Permission

“Mortgagee”
the mortgagee or chargee or any successors in title to such mortgagee or chargee or any receiver or manager (including an administrative receiver) appointed pursuant to the Law of Property Act 1925

 “Occupation” and “Occupied”
occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations.

“Owner”
the owner and any successors in title 
“Plan 1”
the plan marked [ENTER REFERENCE] attached to this Deed showing the location of the Property
“Plan 2”
the plan marked [ENTER REFERENCE] attached to this Deed showing Affordable Housing Land and Affordable Housing Unit(s)
“Planning Permission”
the outline planning permission for the Development subject to conditions to be granted by the Council pursuant to the Application as set out in the Second Schedule to this Deed and any subsequent or later related reserved matters permission or full planning permission granted thereafter for the Property pursuant to any application made under section 73 of the Act
“Practical Completion”
issue of a certificate of practical completion by the Owner’s architect or in the event that the Development is constructed by a party other than the Owner the issue of a certificate of practical completion by that other party’s architect or in the event that no such certificate is issued on the date by which the Development is substantially completed

“Property”
the property against which this Deed may be enforced as shown edged red on Plan 1 and described in the First Schedule to this Deed
2
CONSTRUCTION OF THIS DEED

2.1
Where in this Deed reference is made to any clause, paragraph or schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph or schedule or recital in this Deed.

2.2
Words importing the singular meaning where the context so admits include the plural meaning and vice versa.

2.3
Words of the masculine gender include the feminine and neuter genders and words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeable in that manner.

2.4
Wherever there is more than one person named as a party and where more than one party undertakes an obligation all their obligations can be enforced against all of them jointly and against each individually unless there is an express provision otherwise.

2.5
Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that Act for the time being in force and shall include all instruments, orders, plans regulations, permissions and directions for the time being made, issued or given under that Act or deriving validity from it.

2.6
References to any party to this Deed shall include the successors in title to that party and to any person deriving through or under that party any title interest or estate in any part of the Property and in the case of the Council the successors to its relevant statutory functions.

3
LEGAL BASIS
3.1
This Deed is made pursuant to Section 106 of the Act and Section 111 of the Local Government Act 1972.

3.2
The covenants, restrictions and requirements imposed upon the Owners under this Deed create planning obligations pursuant to Section 106 of the Act and are enforceable by the Council as local planning authority against the Owner.
4
CONDITIONALITY

4.1
This Deed shall not take effect unless and until
(i)
the Council has granted the Planning Permission; and

(ii)
the Development has been Commenced
5
THE OWNER’S COVENANTS

5.1
The Owner covenants with the Council to observe the restrictions and perform the obligations as set out in the Third Schedule to this Deed.
5.2
Where any mortgagee or any receiver appointed by such a mortgagee takes possession of any Affordable Housing Unit, the obligations contained in this Deed shall be binding and enforceable against such a person except that where no Qualifying Person can be found within one calendar month of notice being duly given and received by the Council of the intention to dispose of the Affordable Housing Unit, such a mortgagee or such a receiver may be entitled to dispose of the Affordable Housing Unit to any person provided always that all other obligations contained in this Deed shall continue to apply and provided always that any subsequent successor in title to such a mortgagee or such a receiver shall be bound by all the obligations contained in this Deed as if there had been no break in the chain of disposals only to a Qualifying Person
6
THE COUNCIL’S COVENANTS

6.1
The Council covenants with the Owner as set out in the Third Schedule to this Deed.
6.2
The Council covenants with the Owner that at the written request of the Owner the Council shall provide written confirmation of the discharge of any of the obligations contained in this Deed when satisfied that such obligations have been performed.

7
MISCELLANEOUS
7.1
The Owner shall pay to the Council on completion of this Deed the reasonable legal costs of the Council incurred in the negotiation, preparation and execution of this Deed.
7.2
Save as provided in respect of the successors in title to the Property or any successors to the relevant statutory functions of the Council no provisions of this Deed shall be enforceable by any third party pursuant to the Contracts (Rights of Third Parties) Act 1999 
7.3
This Deed shall be registrable as a local land charge by the Council.
7.4
Where the agreement, approval, consent or expression of satisfaction is required by the Owner from the Council under the terms of this Deed such agreement, approval or consent or expression of satisfaction shall not be unreasonably withheld or delayed and any such agreement, consent, approval or expression of satisfaction shall be given on behalf of the Council by the Head of Planning Services or such successor as the Council may in its absolute discretion from time to time determine, and any notices shall be deemed to have been properly served if sent by recorded delivery to the principal address or registered office (as appropriate) of the relevant party.
7.5

Insofar as any clause or clauses of this Deed are found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Deed.

7.6
If the Planning Permission is quashed or revoked or otherwise withdrawn or ceases to have effect by operation of law or expires before the Development has commenced then
a)  this Deed shall (except for paragraph b) below) cease to have effect and
b)  the Council shall forthwith cancel all entries made in the register of local land charges in respect of this Deed

7.7
No person shall be liable for any breach of any of the planning obligations or other provisions of this Deed after such person shall have parted with its entire interest in the Property but without prejudice to liability for any subsisting breach arising prior to parting with such interest.

7.9
Nothing in this Deed shall prohibit or limit the right to develop any part of the Property in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Deed.

7.9
Nothing contained or implied in this Deed grants planning permission or other consent or shall prejudice or affect the rights powers duties and obligations of the Council in the exercise of its functions as a Local Authority and its rights powers duties and obligations under any statute byelaw or regulation may be as fully and effectually exercised as if the Council were not a party to this Deed

8
WAIVER

8.1
No waiver (whether expressed or implied) by the Council of any breach or default in performing or observing any of the covenants terms or conditions of this Deed shall constitute a continuing waiver and no such waiver shall prevent the Council from enforcing any of the relevant terms or conditions or for acting upon any subsequent breach or default.

9
CHANGE IN OWNERSHIP

9.1
The Owner agrees with the Council to give the Council immediate written notice of any change in ownership of any of its interests in the Property occurring before all the obligations under this Deed have been discharged such notice to give details of the transferee’s full name and registered office (if a company or usual address if not) together with the area of the Property or unit of occupation purchased by reference to a plan.
10
JURISDICTION

This Deed is governed by and interpreted in accordance with the laws of England.

11
DELIVERY

The provisions of this Deed (other than this clause which shall be of immediate effect) shall be of no effect until this Deed has been dated.

IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before written.

FIRST SCHEDULE
Property
The property known as [ENTER ADDRESS] shown edged red on Plan 1 attached hereto and registered at HM Land Registry under title number [ENTER TITLE NUMBER]
second schedule

Draft Planning Decision Notice
THIRD SCHEDULE
Affordable Housing

1. Definitions 

For the purposes of this Schedule, unless otherwise provided, the following expressions shall have the following meanings:

	“Affordable Housing”
	means subsidised housing that will be available to persons who cannot afford to buy or rent housing generally available on the open market;

	“Affordable Housing Land”
	means that part of the Property which is identified on Plan 2 submitted to and approved by the Council

	“Affordable Housing Unit”
	means that part of the Development comprising a dwelling or dwellings for the provision of Affordable Housing and “Affordable Housing Units” shall be construed accordingly

	“Affordable Housing Provider”
	means a body whose function or aim is to provide and manage Affordable Housing (including Affordable Housing of the type and amount proposed within the Development) including a housing association or associations or housing company or companies or a trust or trusts or Registered Provider of Social Housing

	“Affordable Price”

	means in relation to the initial sale and all subsequent sales, such sale price as shall be no more than 60% of the Open Market Value with the Affordable Housing Unit being valued at the time of the relevant sale

	“Affordable Rent”
	means such rent as is not more than 80% of the Market Rent, based on a valuation obtained at the Owner’s expense and provided by a qualified member of the Royal Institution of Chartered Surveyors (RICS) and approved by the Council, provided that in the event of any dispute the matter would be referred at the Owner’s expense to the District Valuer, whose decision will be final and provided that in the event of any annual rent increases such increases shall be no more than the Consumer Price Index (CPI) + 1% or such other formula as may be set from time to time by the Homes and Communities Agency (or any successor thereof)  and must be agreed with the Council and provided that upon the change of each tenancy the rent shall be revalued at the Owner’s expense by a RICS qualified surveyor and agreed with the Council with any dispute being referred to the District Valuer whose decision will be final.

	“County of Cumbria”
	means the geographical area of the County of Cumbria

	“District of Eden”
	means the administrative area of the Council

	“Housing Need”
	means a situation where a person’s accommodation (if he is currently occupying accommodation) is for whatever reason unsuitable for his housing requirements and he cannot afford to buy or rent a dwelling more appropriate to meet his needs on the open market

	“Local Connection”
	means a situation in which the Property is Occupied or is to be Occupied by any person or household who immediately before taking up such occupation: 
a) currently lives in the parish of [ENTER PARISH NAME] or the neighbouring parishes of [ENTER PARISH NAMES] or such other areas of the District of Eden as may be specified in writing by the Council and has done so for a continuous period of at least three years; or
b) currently works in the parish [ENTER PARISH NAME] or the neighbouring parishes of [ENTER PARISH NAMES] or such other areas of the District of Eden as may be specified in writing by the Council and has done so for a continuous period of at least three years; or 
c) has moved away from the parish of [ENTER PARISH NAME] or the neighbouring parishes of [ENTER PARISH NAMES] or such other areas of the District of Eden as may be specified in writing by the Council but has strong established and continuous links with the particular parish or the area of the District of Eden specified in writing by the Council from which the person moved away by reason of birth or long term immediate family connections; or
d) has an essential need through old age or disability to live close to a relative who has lived in the parish of  [ENTER PARISH NAME]  or the neighbouring parishes of [ENTER PARISH NAMES]  or such other areas of the District of Eden as may be specified in writing by the Council for a continuous and continuing period of at least three years 

	“Market Housing Unit”
	means that part of the Development which is general market housing for sale on the open market and which is not Affordable Housing and “Market Housing Units” shall be construed accordingly

	“Market Rent”
	means the open market rent of the Affordable Housing Unit as determined by a Royal Institution of Chartered Surveyors qualified valuer appointed by the Owner (or subsequent owners) at their own expense and as independently verified by the Council except where the said valuation is disputed in which case the matter shall be referred to the District Valuer at the expense of the Owner (or subsequent owners) and the District Valuer’s decision on valuation shall be final

	“Open Market Value”
	means the open market value of the Affordable Housing Unit as determined by a Royal Institution of Chartered Surveyors qualified valuer appointed by the Owner (or subsequent owners) at their own expense and as independently verified by the Council except where the said valuation is disputed in which case the matter shall be referred to the District Valuer at the expense of the Owner (or subsequent owners) and the District Valuer’s decision on valuation shall be final

	“Qualifying Person”
	means a person in Housing Need who has a Local Connection and who has registered with the Council

	“Owner”
	means the Owners and any successors in title 

	“Practical Completion”
	means issue of a certificate of practical completion by the Owner’s architect or in the event that the Development is constructed by a party other than the Owner the issue of a certificate of practical completion by that other party’s architect or in the event that no such certificate is issued on the date by which the Development is substantially completed

	“Registered Provider of Social Housing”
	means a registered social landlord as defined under the Housing and Regeneration Act 2008 as amended who is registered with the Regulator of Social Housing and has not been removed from the register of the Regulator of Social Housing

	“Regulator of Social Housing”


	means the Homes and Communities Agency or any bodies undertaking the existing functions of the Homes and Communities Agency within the meaning of Part I of the Housing and Regeneration Act 2008 (or as refined by any amendment, replacement or re-enactment of such Act)

	“Shared Equity”
	means the transfer of a proportion of the freehold interest in the Affordable Housing Unit any such sale to be a proportion of not more than 80% of the freehold valuation of the Affordable Housing Unit from time to time such that the Property is owned jointly by the Owner and one or more of the occupiers.

	“Shared Ownership Lease”
	means a lease substantially in such form as may from time to time be prescribed or approved by the Homes and Communities Agency or any successor to the Homes and Communities Agency for use by a Registered Provider of Social Housing for comparable properties, or such lease as shall be approved in writing by the Council for the purpose of this Agreement; which lease shall in either case allow the lessee to pay a premium of between 20% and 80% of the market value of the Affordable Housing Unit and to pay rent calculated with reference to the remaining proportion of the market value of the said Affordable Housing Unit


2
Market Housing

2.1
No Market Housing Units shall be Occupied until all the Affordable Housing Units have been constructed in accordance with the Planning Permission and made ready for Occupation and written notification of such has been received by the Council.

3
Affordable Housing
3.1
Forthwith on Practical Completion or first Occupation of the Affordable Housing Unit whichever shall be the sooner the Owner shall give notice of the same to the Council’s Head of Planning Services in writing

3.2
The Affordable Housing Unit shall not be used other than for Affordable Housing in perpetuity except with the prior written consent of the Council
3.3
A notice given in accordance with paragraph 3.1 above shall specify which of paragraphs 4 to 7 inclusive of this Schedule are to apply in respect of the occupation of the Affordable Housing Unit which is the subject of the notice.

3.4
Except with the prior written consent of the Council (such consent not to be unreasonably withheld or delayed) the Affordable Housing Unit shall not be Occupied by any person or persons:
3.4.1
unless they or a member of their immediate household has a Local Connection and immediately before moving into the Affordable Housing Unit was in Housing Need; and
3.4.2
except in accordance with notice given under paragraph 3.1 and 3.3 above.

3.5
If at any time the Affordable Housing Unit becomes or is soon to become vacant the Owner shall give notice of that fact to the Council’s Head of Housing Services or in the event of reorganisation the Council’s designated successor exercising such duties
4
Reduced Cost Housing – Affordable Price
4.1
If at any time in the future the Owner wishes to sell the Affordable Housing Unit the Owner shall give prior written notice of that wish to the Council’s Head of Housing Services or in the event of reorganisation the Council’s designated successor exercising such duties
4.2
If this paragraph applies the Affordable Housing Unit shall not be sold for more than an Affordable Price
4.3
Save to a Registered Provider of Social Housing the Affordable Housing Unit shall never be sold except in accordance with the Council’s Homeseeker’s Register low cost home ownership policy (or any successor) at the fixed discounted percentage on initial and subsequent sales.
5
Housing for Rent

5.1
If this paragraph applies the Affordable Housing Unit shall not be let to a tenant at more than an Affordable Rent
6
Shared Ownership

6.1
If this paragraph applies the Affordable Housing Unit shall not be let to a tenant otherwise than by way of a Shared Ownership Lease

7
Shared Equity

7.1
If this paragraph applies the Affordable Housing Unit shall be only transferred on a Shared Equity basis into the joint names of the Owner and the Qualifying Person

7.2
If at any time that Qualifying Person wishes to dispose of their share of that Affordable Housing Unit the Owner shall give notice of that fact to the Council

7.3
On each occasion that a tenant of a Shared Ownership Lease forming part of the Property exercises their right to purchase a share of the equity thereof or any other statutory right to buy or acquire part or an increased part of the equity in the Affordable Housing Unit that they occupy then subject to clause 4.1 and clause 10 of this Deed the Owner covenants with the Council that he shall:
7.3.1
give notice to the Council’s Head of Housing Services or designated successor that the tenant has exercised his option to staircase up to an increased level of equity ownership in the Affordable Housing Unit and provide details thereof, and

7.3.2
use his best endeavours to ensure that any Shared Ownership or Shared Equity grant attributable to that Shared Ownership Lease is treated in the same way that a Registered Provider of Social Housing would be required to treat such a grant had it been received direct from the Homes and Communities Agency (or any successor thereto) by paying the amount of that grant into its internal fund which is Recycled Capital Grant Fund and
7.3.3
use his best endeavours to ensure that the amount of any grant for the provision of Affordable Housing by public subsidy is maintained without deductions in accordance with the rules laid down from time to time by the Homes and Communities Agency (or any successor thereto) for the purpose of making that grant available again as a public subsidy for affordable housing within the District of Eden, and

7.3.4
use his best endeavours to ensure that the amount of such a grant for the provision of Affordable Housing received from capital payment by a tenant staircasing up to full or increased equity ownership of the Affordable Housing Unit is recycled into further public subsidy of Affordable Housing within the District of Eden such as is approved by the Council in writing

8
Marketing of Affordable Housing Units
8.1
Subject always to paragraph 8.5 below, before marketing the Affordable Housing Unit the Owner shall obtain prior written agreement from the Council that if the Affordable Housing Unit is being offered for sale it is being marketed at no more than the Affordable Price or that is to be marketed for rent it is being offered at no more than the Affordable Rent ( such agreement not to be unreasonably withheld or delayed and in the event such decision has not been given within twenty-eight days of the request for it being received by the Council it shall be deemed to have been given) and upon the notification of such agreement paragraphs 8.2 to 8.4 (inclusive) below shall apply

8.2
If on marketing of the Affordable Housing Unit for a period of four weeks no prospective purchaser or no prospective tenant of the Affordable Housing Unit has satisfied the Council (acting reasonably) that they are a Qualifying Person then provided the Owner has supplied the Council with copies of at least two advertisements placed in newspapers commonly circulated within the parish of [ENTER PARISH NAME] during the four week period and reasonably satisfactory evidence of marketing the said Unit through a national web based property marketing tool for renting (or where relevant for sale) then the Affordable Housing Unit shall be marketed for a further period of four weeks as available to Qualifying Persons within the neighbouring parishes of [ENTER PARISH NAMES].
8.3
If at the end of such further period of four weeks no prospective purchaser or no prospective tenant of the Affordable Housing Unit has satisfied the Council (acting reasonably) that they are a Qualifying Person within the neighbouring parishes of [ENTER PARISH NAMES] then provided that the Owner has supplied the Council with copies of at least two advertisements relating to the sale or rent of the Affordable Housing Unit placed in newspapers within the neighbouring parishes of [ENTER PARISH NAME]  during that four week period and reasonably satisfactory evidence of marketing the said Unit through a national web based property marketing tool for renting (or where relevant for sale) then the Affordable Housing Unit shall be marketed for a further period of four weeks as available to Qualifying Persons within the District of Eden
8.4
If at the end of such further four weeks no prospective purchaser or prospective tenant of the Affordable Housing Unit has satisfied the Council (acting reasonably) that they are a Qualifying Person within the District of Eden then provided that the Owner has supplied the Council with copies of at least two advertisements relating to the sale or rent of the Affordable Housing Unit placed in newspapers within the District of Eden  during that four week period and reasonably satisfactory evidence of marketing the said unit(s) through a national web based property marketing tool for renting (or where relevant for sale) then the Affordable Housing Unit shall be marketed as available to persons in Housing Need in the County of Cumbria provided always that a period of three whole months beginning the particular marketing exercise has first elapsed.
8.5
The Owners shall not be bound by paragraphs 8.2 to 8.4 (inclusive) above in respect of the Affordable Housing Unit which it offers to sell to an Affordable Housing Provider (AHP) pursuant to paragraph 8 below provided always that the prior written agreement of the Council is obtained before any such Affordable Housing Unit is disposed of by way of sale to such an Affordable Housing Provider.
9
Disposal to Agencies
9.1
If at any time in the future the Owners wish to sell an Affordable Housing Unit to an Affordable Housing Provider (AHP), the Owners shall serve written notice to the Council of its proposed AHP to which the Affordable Housing Unit shall be offered for sale for the Council’s approval (such approval not to be unreasonably withheld or delayed) having regard to that AHP’s ability to provide and manage the Affordable Housing Unit Provided That the Council shall not be deemed to be unreasonably withholding approval if it requires as a condition of such approval that the proposed AHP shall agree to enter into an agreement in substantially the same form as the Council’s Housing Market Agreement (Memorandum of Understanding) or such revisions thereto from time referred to in the Council’s Housing Supplementary Planning Document adopted on 2 November 2010 before purchasing the Affordable Housing Unit(s))
9.2
If the Council does not confirm its approval or refusal of the proposed AHP within one month of the date of the notice referred to in paragraph 9.1 above it shall be deemed to have been given consent.
9.3
The Affordable Housing Unit shall not be further disposed of by the AHP other than
i)  by way of Shared Ownership Lease, or
ii)  by way of Shared Equity Transfer, or
iii)  by way of an assured tenancy agreement complying with the guidance given by the Homes and Communities Agency or any successor to it , or
iv)  by way of such other tenures or means as may be approved by the Council (such approval not to be unreasonably withheld or delayed); and v) to a person or persons who satisfy the qualifications in v) to a person or persons who satisfy the qualifications in paragraph 9.4 below
9.4
The qualifications referred to in sub-paragraph 9.3 above are that the person 
i) is considered by the AHP to be in need of the accommodation provided by the Dwelling
ii)  is not considered by the AHP be easily able to compete in the open market for housing accommodation in the District of Eden, and
iii)  has been marketed to in accordance with paragraphs 8.2 to 8.4 (inclusive) above.
10
General
10.1
Any consent given by the Council under this Schedule may be conditional or unconditional
THE COMMON SEAL OF
)

EDEN DISTRICT COUNCIL
)

was affixed in the presence of:
)

Chairman
Director of Corporate and Legal Services
SIGNED AS A DEED
)                         

by [ENTER NAMES]
)
in the presence of
Signature of Witness:

Full Name of Witness (in print):
Address of Witness:
SIGNED AS A DEED by [ENTER NAMES]
)
and delivered by a duly authorised Attorney
)


for and on behalf of the Bank
)
CHECK CORRECT ATTESTATION CLAUSE IS USED
Duly Authorised Attorney
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